Kiely Plumbing Terms & Conditions
1. DEFINITIONS
1.1. “Seller” means Kiely Plumbing Pty Ltd ATF Kiely Plumbing Unit Trust specified on the tax invoice and includes its successors and assigns or
any person acting on behalf of and with the written authority of that entity.
1.2. “Buyer” means the Buyer (or any person acting on behalf of and with the authority of the Buyer) as described on any quotation, work
authorisation or other form provided by the Seller to the Buyer.
1.3. “Guarantor” means that person (or persons), or entity, who agrees to be liable for the debts of the Buyer on a principal debtor basis.
1.4. “Goods” means goods supplied by the Seller to the Buyer and where the context so permits shall include any supply of services provided by
the Seller to the Buyer or as described on the invoices, quotation, work authorisation or any other forms as provided by the Seller to the Buyer.
1.5. “Services” means all services supplied by the Seller to the Buyer and includes any advice or recommendations (and where the context so
permits shall include any supply of Goods as defined above).
1.6. “Price” shall mean the price payable for the Goods and/or Services as determined by clause 3 of these terms and conditions.
2. ACCEPTANCE
2.1. The Seller agrees to sell and the Buyer agrees to purchase the Goods subject to these terms and conditions.
2.2. Where more than one Buyer has entered into a contract with the Seller, the Buyers shall be jointly and severally liable for all obligations of the
Buyer under this contract.
2.3 By authorising the provisions of the goods or supply of services the buyer accepts these terms and conditions. The terms and conditions are
irrevocable and can only be rescinded in accordance with these terms and conditions or with the written consent of the manager of the Seller.
3. PRICE AND PAYMENT
3.1. At the Seller’s sole discretion the Price shall be either: (a) as indicated on invoices provided by the Seller to the Buyer in respect of Goods; or
(b) subject to clause 3.2, the Seller’s quoted Price which shall be binding upon the Seller provided that the Buyer shall accept the Seller’s
quotation verbally or in writing within thirty (30) days or otherwise by making payment in cleared funds of the quoted Price.
3.2. The Seller reserves the right to change the Price in the event of a variation to the Seller’s quotation.
3.3. Any errors or omissions in quantities and / or measurements are accepted, and the Seller reserves the right to make any variations to the
quotation, the order and the Price arising out of any such errors or omissions.
3.4. The Seller may request the Buyer pay a deposit in respect of any Goods/Services to be supplied by the Seller.
3.5. Time for payment for the Goods shall be of the essence and will be stated on the invoice, quotation or any other order forms. If no time is
stated then payment shall be due within seven (7) days.
3.6 The Buyer agrees to make progress payments as requested. Failure to do so will cancel all further works until such time, progress payments
are paid. The Buyer agrees to pay the full invoice amount on the completion of works.
3.7. Payment must be made by cash, cheque, bank cheque, credit card, direct credit, B-Pay or by any other method as agreed to between the
Buyer and the Seller. If payment is by credit card a surcharge of up to 1.5% of the price may be charged to the Buyer. I give permission to the
Seller to carry out transactions over the phone using my credit card details for the value of the invoice amount or as per payment arrangement i.e.
Deposit or progress payments.
3.8. Prices stated do not include GST and other taxes and duties. These are in addition to the Price except when they are expressly included in
the Price.
3.9 Additional fees & charges shall apply outside of normal business hours 7.30am to 4.00pm Monday to Friday.
3.10 If the buyer fails to make payments in accordance with the invoices or quotes the Seller has the right to cancel any discount otherwise
offered to the Buyer.
3.11 In respect of any default or delay in payment the Seller will charge a 2.5% per month compounding finance fee as set out in clause 6.
4. TITLE
4.1. Title to the Goods will not pass to the Buyer until: (a) the Buyer has paid the Seller all amounts owing for the Goods; and (b) the Buyer is not
in breach of its obligations under these terms and conditions.
4.2. Receipt by the Seller of non -cash payment from the Buyer will not be deemed to be payment for the Goods until it has been cleared and until
then the Seller retains all title to the Goods.
4.3. Until title to the Goods passes to the Buyer: (a) the Seller may give notice in writing to the Buyer to return the Goods to the Seller. Upon such
notice the rights of the Buyer to obtain ownership or any other interest in the Goods shall cease; (b) the Buyer is a bailee only of the Goods and
must hold any proceeds from the sale or disposal of the Goods on trust for the Seller; (c) if the Buyer fails to return the Goods to the Seller as
required under clause 4.3(a), the Seller or the Seller’s agent may enter land and premises owned, occupied or used by the Buyer, or any premises
as the invitee of the Buyer, where the Goods are and take possession of the Goods.
5. WARRANTY
5.1 Subject to the conditions of warranty set out In Clause 5.2 the Seller warrants that if any defect in any workmanship manufactured by the
Seller becomes apparent and is reported to the Seller within three (3) months of the date of delivery (time being of the essence for the purpose of
this clause) then the Seller will either (at the Seller's sole discretion) repair the defect or remedy the workmanship.
5.2 The conditions applicable to the warranty given by Clause 5.1 are:
The warranty shall not cover any defect or damage which may be caused or partly caused by or arise through:
a)
Failure on the part of the Buyer to properly maintain any Goods: or
b)
Failure on the part of the Buyer to follow any instructions or guidelines provided by the Seller. or
c)
Any use of any Goods otherwise than for any application specified on a quote or order form. or
d)
The continued use of any Goods after any defect becomes apparent or would have become apparent to a reasonably prudent
operator or user: or
e)
Fair wear and tear. or
f) Any accident or act of God.
5.3 In respect of all claims the Seller shall not be liable to compensate the Buyer for any delay in either replacing or repairing the
workmanship/Goods in assessing the Buyers claim.
5.4 For Goods not manufactured by the Seller the warranty shall be the current warranty provided by the manufacturer of the Goods. The Seller
shall not be bound by nor responsible for any term, condition, representation or warranty given by the manufacturer of the Goods.
5.5 No warranty shall be provided on blocked sewer, drainage or storm water as set out at clause 11.
5.6 All serviceable Goods installed by the Seller must be serviced in accordance with the manufacturer’s recommendations by the Seller. Failure
to do so shall void warranty. It is the sole responsibility of the Buyer to arrange an appointment.
6. DEFAULT & CONSEQUENCES OF DEFAULT
6.1 Interest on overdue invoices shall accrue from the date when payment becomes due daily until the date of payment at a rate of 2.5%
compounding per calendar month and shall accrue at such a rate after as well as before any judgement.
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6.2 If the Buyer defaults in payment of any invoice when due the Buyer shall indemnify the Seller from and against all the Seller's costs and
disbursements including on a solicitor and own client basis and in addition all of the Seller's nominees costs of collection.
6.3 Without prejudice to any other remedies the Seller may have, if at any time the Buyer is in breach of any obligation (including those relating to
payment), the Seller may suspend or terminate the supply of Goods to the Buyer and any of its other obligations under the terms and conditions.
The Seller will not be liable to the Buyer for any loss or damage the Buyer suffers because the Seller exercised its rights under this clause.
6.4 If any account remains unpaid at the end of the second month after supply of the Goods or Services an immediate amount of the greater of
$20.00 or 10.00% of the amount overdue shall be levied for administration fees which sum shall become immediately due and payable.
6.4 In the event that:
(a) Any money payable to the Seller becomes overdue or in the Seller's opinion the Buyer will be unable to meet its payments as they fall due: or
(b) The Buyer becomes insolvent, convenes a meeting with its creditors or proposes or enters into an arrangement with creditors or makes an
assignment for the benefit of its creditors: or
(c) A receiver, manager, liquidator (provisional or otherwise) or similar person is appointed in respect of the Buyer or any asset of the Buyer, then
without prejudice to the Seller other remedies at law:
(i) The Seller shall be entitled to cancel all or any part of any order of the Buyer which remains unperformed in addition to and without prejudice to
any other remedies; and
(ii) All amount owing to the Seller shall, whether or not due for payment, immediately become payable in addition to the interest payable under
clause 6.1 hereof.
7. CANCELLATION
7.1. The Seller may cancel these terms and conditions or cancel delivery of Goods at any time before Goods are delivered by giving written
notice. The Seller shall not be liable for any loss or damage whatever arising from such cancellation.
7.2 The Buyer must provide the Seller with at least three working days’ notice in writing of any cancellation of goods or services.
8. PRIVACY
8.1. The Buyer authorises the Seller to collect, retain and use any information about the Buyer for the purpose of assessing the Buyer’s credit
worthiness, enforcing any rights under any contract with the Buyer, or marketing any Goods and services provided by the Seller to any other party.
8.2. The Buyer consents to the Seller using the personal information of the Buyer for the purposes of the Seller marketing to the Buyer.
9. BUILDING AND CONSTRUCTION INDUSTRY SECURITY OF PAYMENTS ACT 2009
9.1. At the Seller’s sole discretion, if there are any disputes or claims for unpaid Goods and/or services then the provisions of the Building and
Construction Industry Security of Payments Act 2009 may apply.
10. UNDERGROUND SERVICES
10.1 The Buyer will indemnify the Seller and keep the Seller indemnified against any liability, loss, claim or proceedings of any kind (whether
arising under statute or common law) arising from services which are buried or unseen being disturbed or damaged. The Seller will not be liable
for any repair work and any repair work required will be paid at the Buyer’s expense. Such liability, loss, claims or proceedings includes but is not
limited to a. Damage to the property, real or personal b. Death or personal injury c. Consequential or economic loss of any kind.
11. DRAINS AND SEWER
11.1 The Buyer understands that the presence of plant/tree root growth and/or blockages generally indicates damaged pipes. Additionally the
Buyer agrees that the blocked drains, sewer pipes and storm water lines cannot be permanently fixed by simply removing “plant and tree root
growth” or cleaning the drain. Therefore, no warranty is provided in relation to future blockages regardless of timeframe reoccurring whether in the
same location or the other drainage / sewer lines within the same property.
11.2 The Buyer acknowledges that close circuit television (CCTV) is a specialist piece of equipment which may or may not be used at the Seller’s
sole discretion in an attempt to identify the cause of the blockage. Should CCTV equipment be used the Buyer acknowledges that additional
charged will impose.
11.3 Should the Seller’s equipment become lodged or damaged in the Buyer’s drain it will be removed and/or repaired at the Buyer’s expense
(including materials, parts and labour).
12. GUARANTEE
12.1. Where there is a Guarantor, the Guarantor guarantees the obligations of the Buyer to the Seller.
12.2. The obligation of the Guarantor is as principal, and the Seller is able to pursue the Guarantor immediately following a breach without having
to exhaust all recourse against the Buyer first.
13. GENERAL
13.1. If any provision of these terms and conditions shall be invalid, void, illegal or unenforceable the validity, existence, legality and enforceability
of the remaining provisions shall not be affected, prejudiced or impaired.
13.2 In the event of any breaches of these terms and conditions by the Seller the remedies of the Buyer shall be limited to damages. Under no
circumstances shall the liability of the Seller exceed the price of the Goods.
13.3. The Buyer shall not be entitled to set off against or deduct from the Price any sums owed or claimed to be owed to the Buyer by the Seller.
13.4. The Seller may license or sub -contract all or any part of its rights and obligations without the Buyer’s consent. The
Buyer may not assign its rights or obligations without the Seller’s prior written consent.
13.5. The Seller reserves the right to review and/or amend these terms and conditions at any time.
13.6. The Seller shall not be liable for any default or damage due to any act of God, war, terrorism, strike, lock -out, industrial action, fire, flood,
drought, storm or other event beyond the reasonable control of the Seller.
13.7. The failure by the Seller to enforce any provision of these terms and conditions shall not be treated as a waiver of that provision, nor shall it
affect the Seller’s right to subsequently enforce that provision.
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